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1. — INTRODUCTION

Personality characteristics and psychological factors can form important components for a family law litigant's ability to
positively parent a child. Such psychological issues typically get raised in the context of parenting capacity assessments in
custody disputes or child protection matters. And, when psychologists perform the parenting assessments, a significant number
utilize psychological testing.

When used correctly, psychological testing can form an integral component of a parenting assessment. However, when accepted
principles and methodologies are overlooked or ignored, the consequences can be quite unfortunate.

Accordingly, the purpose of this article is to describe the most common psychological tests, summarize the type of information
the tests provide, review the methodology of how the test results form part of the evidence, and elaborate on how judges
incorporate the psychological test results as part of their decision-making process.

Additionally, this article proposes a set of guidelines for family law lawyers, judges and mental health professionals when
psychological tests are used in a parenting capacity report or assessment. These guidelines incorporate the methodology and
application of psychological testing as they relate to issues of evidence in family law.

2. — WHAT IS PSYCHOLOGICAL TESTING?

In general, psychological testing has been used to detect major patterns of personality and assess psychological disorders or
characteristics. Testing has also assessed patterns of personality and major symptoms indicative of social and interpersonal
maladjustment. The tests are typically linked to modern theories and models of psychopathology and personality, and some
even consider diagnostic possibilities.

Psychological testing also allows the psychologist to check their primary assessments obtained through interviews for any new
or missing information. It can further measure how extreme any one psychological issue is that has already been hypothesized
in the primary interviews. The testing can be viewed as a gateway to go back and obtain more information about the individual

or confirm already existing information. 1

There are dozens of different types of psychological tests available, but over the last thirty years, the prevalent psychological
tests throughout Canada have been the Minnesota Multiphasic Personality Inventory (MMPI), the Millon Clinical Multiaxial
Inventory (MCMI) and the Personality Assessment Inventory (PAI).

The case law shows that other tests have been used, but not as frequently or regularly. Other tests include the Adult Adolescent
Parenting Inventory (AAPI), the Child Abuse Potential Inventory (CAPI), the Parenting Stress Index (PSI), the Thematic
Apperception Test (TAT) and the Rorschach Psychodiagnostic Test, to name a few.

Additionally, some of the major tests are updated every few years to incorporate changes within the fields of psychology and
psychiatry. For example, the most current version of the Minnesota Multiphasic Personality Inventory is the MMPI-2 that was
released in 1989 followed by subsequent revisions and updates. However, there are other versions, namely, the MMPI (released
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in 1943) and the MMPI-2-RF (2008). 2  Similarly, for the Millon Clinical Multiaxial Inventory, the most current version is the

MCMI-IV (2015) preceded by the MCMI (1977), MCMI-II (1987) and the MCMI-III (1994). 3

The most current version of the test is preferred. In the context of family law, the psychological tests are almost always part of
parental capacity assessments and typically involve more than one test during the course of the assessment. In preparation, the
involved psychologist interviews the parties and the children, watches the interactions with the parents and the children, and
interviews collaborative sources such as family, friends, colleagues and professionals of various capacities. The tests themselves
have been referred to as psychological tests, personality tests, psychological inventories or psychometric tests. For the purposes
of this article, the term psychological testing will be used.

(a) — MMPI, MCMI and PAI

As mentioned above, the three most common psychological tests found in Canadian jurisprudence are the Minnesota Multiphasic
Personality Inventory (MMPI), the Millon Clinical Multiaxial Inventory (MCMI) and the Personality Assessment Inventory
(PAI).

(i) — Minnesota Multiphasic Personality Inventory (MMPI)

The Minnesota Multiphasic Personality Inventory is an objective personality test designed to detect a number of major patterns

of personality and emotional disorders. 4  The MMPI is " . . . probably the most widely used psychological test in the world." 5

It is empirically based, objective, extremely well researched and a highly reliable instrument. Specifically, the MMPI

assesses valuable information about the accuracy of the self-report. It can measure the extent (if any) of levels of distortion
or impression management. These scales are collectively referred to as the Validity Scales. The scales measure the persons
(sic) attitude towards the testing situation and provides a highly reliable and valid interpretation in terms of the persons,

(sic) insight, and ability to be honest with revealing uncomfortable and/or embarrassing personal information. 6

In A.B. v. C.D., Dr. Mary Korpach reported that the MMPI-2 is considered the most widely used test in custody litigation. It
was designed to assess a number of major patterns of personality and psychological disorders and it provides objective scores
and profiles based on well-documented norms. The interpretations of the test are made by comparing individual profiles with
similar profiles developed through large scale validation studies. Interpretations are useful in generating hypotheses regarding

personality traits and interpersonal functioning. 7

The MMPI is published by the University of Minnesota Press and distributed by Pearson Assessments. According to the
Minnesota Press website, the latest version of the MMPI, namely, the MMPI-2 (Minnesota Multiphasic Personality Inventory-2),
is linked conceptually and empirically to modern theories and models of psychopathology and personality. The MMPI-2 is

composed of 567 true and false questions and takes approximately 1 1 /2 hours to 2 hours to complete. It is designed for

individuals 18 and older and requires a grade 5 minimal reading level. 8

There are numerous examples in reported decisions of the MMPI being administered during the course of family law litigation.
The test results of the MMPI typically describe various personality characteristics. The following are some examples.

In A.B. v. C.D., the parties separated after a 4 1 /2 year marriage with two sons ages 18 and 8. The father wanted to relocate from
Vancouver to Victoria resulting in custody and access issues pertaining to the 8-year-old child. The court described the parties'
relationship as stormy and litigious with countless interlocutory proceedings. Dr. Mary Korpach prepared an expert custody

and access report in the case and she administered the MMPI, MCMI and the PAI on the parents and the two children. 9  The
results of the mother's MMPI in part were outlined as follows:

a. a suggestion of a severe psychological disorder;
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b. concerns with erratic and possibly assaultive behaviour;

c. tending to be suspicious of the actions of others;

d. tending to blame others for one's own negative frame of mind;

e. feelings of loneliness and being misunderstood;

f. unable to develop genuine deep and loving relationships due to difficulty trusting others;

g. suggesting the presence of delusions; and,

h. family relationships likely to be affected by moody and irritable behaviour. 10

The father's MMPI results were notably more favourable than the mother's:

a. indicates no unmanageable psychological conflicts or stressors at this time;

b. his personal adjustment appears to be adequate;

c. interpersonally, he indicates an average interest in being with others;

d. he appears to meet and talk to others with relative ease;

e. his responses suggest that he usually tries to project a positive attitude about life;

f. usually enters new relationships with an open and accepting attitude; and,

g. no mental health considerations and no diagnosis is provided. 11

Another case that included detailed MMPI results was in AE v. TE. In AE v. TE the mother and father separated after a 4 year
marriage with two children, namely, a 5-year-old son and a 3-year-old daughter. The court noted that the household during the
marriage was conflict-ridden including a lack of stability and calm and affectionate behaviour between the parents. In the case,

Dr. Joanne Seitz provided a Parenting Time/Parenting Responsibilities Assessment Report. 12  In preparing her report, Dr. Seitz
administered a number of tests including the MMPI. The mother's MMPI test results suggested the following:

a. feels others are trying to influence or control her which likely reflects her current conflict with [the Father];

b. tends to be sensitive and overly responsive to the opinions of others;

c. might tend to be moralistic and somewhat rigid in her options and attitudes;

d. probably tends not to express angry feelings, nor to be verbally hostile in reaction to frustration;

e. suspicious and untrusting of others; and,

f. sees the world as a relatively threatening place.

The father's MMPI results suggested the following:

a. has a poorly developed conscience and fluctuating ethical values;

b. narcissistic, selfish and self-indulgent;

c. can be impulsive and unable to delay gratification of their impulses;
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d. frequently displaying poor judgment;

e. acting without consideration of the consequences;

f. often fails to learn from experience;

g. not willing to accept responsibility for their own behaviour and tend to blame others for their problems;

h. has a low tolerance for frustration and can appear to be moody and irritable; and,

i. hold intense feelings of hostility and may express them in occasional emotional outbursts. 13

The above two cases show the extent to which the MMPI can provide specific personality information about the litigants

involved. Other cases which also have similar examples include V. (A.C.) v. R. (S.J.), 14  G. (N.) v. E. (R.), 15  Hayes v.

Goodfellow, 16  E. (L.), Re 17  and S. (J.) v. J. (A.). 18

(ii) — Millon Clinical Multiaxial Inventory (MCMI)

The Millon Clinical Multiaxial Inventory (MCMI) compared to the MMPI is more of a personality inventory rather than

the MMPI which identifies more serious psychological problems. 19  The MCMI measures various personality traits and

disorders and assesses relatively specific personality characteristics including both characterological and emotional factors. 20

Dr. Korpach in A.B. v. C.D. described the MCMI as a measure more often used in clinical settings which directly assesses

personality and psychopathology and considers diagnostic possibilities. 21  Dr. Lloyd Flaro in M. (D.) v. Alberta (Director of the

Child, Youth, and Family Enhancement Act) described the MCMI as specifically designed to assess personality disorders. 22

According to Dr. Laura Mills in British Columbia (Director of Child, Family and Community Service) v. D. (D.L.), the MCMI
compares responses provided by the individual with responses of individuals with known personality types of mental health
characteristics and disorders. It allows inferences to be made regarding the similarity of the individual to others with known

personality styles and coping strategies. 23

As described in Children's Aid Society of Ottawa v. D. (S.N.), the test is used to evaluate behavioural patterns in personality
styles. It also "can provide a psychologist with valuable information on the parent's personality traits and any possible clinical
symptomatology that may have an adverse effect on the nature of the particular environment that such parents may provide

for the child." 24

The MCMI is published by the Millon Personality Group and distributed by Pearson Assessments. According to the publisher's
website, the latest version of the MCMI, namely, the Millon Clinical Multiaxial Inventory-IV (MCMI-IV) (2015) is described
as follows:

The MCMI-IV features an updated set of Grossman Facet Scales, which also help guide therapy by identifying the
most salient domains of an individual's personality (e.g., interpersonal, cognitive). Noteworthy responses have been
significantly expanded in this edition, offering both immediate notification of critical areas (e.g., violence potential, self-
destructive potential) as well as for potential differential diagnostic needs for DSM constructs falling out of the MCMI-
IV's main measurement areas (e.g., ASD, ADHD). The result of this new instrument's comprehensive approach is a highly
personalized reflection of the individual completing the inventory, with significant directives for effective, targeted, and

comprehensive treatment. 25

The MCMI-IV has 195 true and false questions and takes 25 to 30 minutes to complete the test. As with the MMPI, the MCMI

is designed for individuals ages 18 and older and requires a fifth grade reading level. 26
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There are also numerous examples in reported decisions of the MCMI being administered during the course of family law
litigation.

For example, in the case of A.B. v. C.D. as introduced previously, Dr. Korpach administered the MCMI and the mother's test
results indicated the following:

a. a suggestion of a personality disorder;

b. characteristics of a delusional/paranoid disorder;

c. unwilling to accept the viewpoints of others;

d. self-centered and uncharitable;

e. quarrelsome and quick tempered;

f. a suggestion of experiencing a Generalized Anxiety Disorder;

g. may be dramatizing distress to gain attention;

h. exhibiting an inflated sense of self-worth;

i. may be skilled in cleverly deceiving others;

j. tending to project blame onto others;

k. any rebuffs to self-esteem may result in unpredictable behaviour such as anger, depression, moodiness, and social
withdrawal; and,

l. possible diagnoses of a Generalized Anxiety Disorder, a Delusional Disorder, and a Narcissistic Personality Disorder

with Histrionic traits. 27

In contrast, the father's MCMI test results showed that he demonstrated a tendency toward avoiding self-disclosure, although
not significantly so but suggesting defensiveness which is characteristic of individuals participating in custody and access

disputes. 28

In M. (D.) v. Alberta (Director of the Child, Youth, and Family Enhancement Act), the mother appealed the trial decision that
granted Permanent Guardianship Orders in respect of her two children. Schutz J. held that Dr. Lloyd Flaro's expert testimony at
trial was pivotal to the ultimate finding of the Hearing Judge. Dr. Flaro was qualified as an expert in parenting and psychological

assessments and completed assessments on both parents. He expressed serious concerns about the mental health of both. 29  The
mother's MCMI test results were as follows:

a. suggests the presence of narcissistic personality disorder;

b. tends to be quite self-centered, impatient, and hypersensitive to criticism;

c. have an idealized image of themselves and who they are;

d. if confronted or challenged, can become quite upset and reactive, and produce quite a few emotional outbursts;

e. would be more resistant to working with supports;

f. often self-satisfied and see little need for change; and,
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g. perceive themselves in positive terms and blame others for their problems. 30

The other cases which also have thorough descriptions of MCMI test results include D. (A.J.) v. B. (T.), 31  Doncaster v. Field, 32

Children's Aid Society of Ottawa v. D. (S.N.), 33  S.A.T. v. N.A.T., 34  New Brunswick (Minister of Social Development) v. C.

(L.E.), 35  Highland Shores Children's Aid Society v. P. (N.), 36  Children & Family Services for York Region v. B. (T.) 37  and

B. (S.) v. S. (D.D.). 38

(iii) — Personality Assessment Inventory (PAI)

The Personality Assessment Inventory (PAI) provides an overall assessment of psychopathology and personality functioning. 39

It is a valid alternative to the MMPI 40  but in comparison, the MMPI requires a higher level of reading and comprehension

than the PAI. 41

In Olfert v. Olfert, psychologist Francis Stewart described the PAI as an objective measure of adult personality designed to
provide information about the individual's functioning on eleven clinical scales, five treatment scales, and two interpersonal
scales. The test assesses patterns of personality and major symptoms indicative of social and personal maladjustment. There are
four separate validity indicators on the PAI, in addition to a Defensiveness Index that determines the validity of an examinee's

profile. 42

According to Jarvis J. in Kern v. Kern, the PAI is a self-reporting personality test that assesses a person's personality

and psychopathology and is a "widely accepted diagnostic tool." 43  In A.B. v. C.D., Dr. Korpach described the test as "a
comprehensive personality inventory that assesses a broad range of personality symptoms and behavioural problems. It includes
validity indicators, and provides diagnostic possibilities in accordance with the DSM-IV (Diagnostic and Statistical Manual of

Mental Disorders)." 44  Dr. Suderman in L.G. v. T.P. testified that the test allows the parent to provide an opinion about themselves

and is designed to assess clinical areas such as PTSD, depression, stress, substance use, social support and suicidal ideation. 45

Dr. Laura Mills in British Columbia (Director of Child, Family and Community Service) v. D. (D.L.) noted that the PAI
compares the responses provided by the individual with responses of individuals with known personality types and mental
health characteristics and disorders. This allows inferences to be made regarding the similarity of the individual to others with

known personality styles and coping strategies. 46

The author of the PAI is Dr. Leslie C. Morey who created the test in 1991 with the most current edition being released in

2007. 47  The PAI is published by Psychological Assessment Resources and describes the PAI as an "objective inventory of adult
personality, the PAI assesses psychopathological syndromes and provides information relevant for clinical diagnosis, treatment
planning, and screening for psychopathology". The publisher describes the test structure as follows:

The 344 PAI items constitute 22 non-overlapping scales covering the constructs most relevant to a broad-based assessment
of mental disorders: four validity scales, 11 clinical scales, five treatment scales, and two interpersonal scales. To
facilitate interpretation and to cover the full range of complex clinical constructs, 10 scales contain conceptually derived

subscales. 48

As with the MMPI and the MCMI, there is a number of reported decisions with PAI test results. For example, in A.B. v. C.D.,
the mother's PAI results indicated the following:

a. areas of difficulty including traumatic stress, stress in the environment, suspiciousness, alcohol abuse or dependence,
drug abuse or dependence, history of antisocial behaviour, physical signs of depression, and compulsiveness or rigidity;

b. no marked elevations that would indicate the presence of clinical psychopathology;
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c. additionally,

On the PAI, she self-reported a generally stable self-concept. She indicated she is a normally confident and optimistic
person and that she is reasonably self-satisfied. Her interpersonal style seems best characterized by a strong need for
affiliation and positive regard from others. This may result in rather uninhibited social behavior that is seen by others
as attention seeking and dramatic. Her needs in this area may be so strong that the quality of social interactions may
be relatively unimportant compared to their quantity. While her behaviors may be intended as friendly, others might
view them as somewhat overbearing. She reports adequate social supports. She also reports no difficulties with anger
management and no distressing thoughts related to suicidal ideation.

d. the wife's diagnostic possibilities included an Adjustment Disorder, and a Personality Disorder, Not Otherwise

Specified. 49

The father in A.B. v. C.D. also took the PAI and his results indicated that he tended to portray himself as being relatively free
of common shortcomings and somewhat reluctant to recognize faults or problems in himself. According to Dr. Korpach, this
degree of defensiveness was not uncommon among custodial litigants. However, the clinical profile may have underrepresented

the extent of any significant findings. 50

Also, in B. (S.) v. S. (D.D.) the father's PAI results indicated the following:

a. concerning level of his hostility and paranoia, which may be accompanied by potentially delusional thoughts;

b. appearing to be an extremely hypervigilant person who questions and mistrusts the motives of those around him. . . .
because of his level of hypervigilance, suspiciousness and resentment, he may be seen by others as hostile and his working
relationships may be very strained even if others are trying to demonstrate support and assistance to him;

c. no evidence of significant obsessive-compulsive thoughts or behaviours but he is probably hypervigilant in trying to
avoid any contact with situations or individuals who he perceives as not treating him well;

d. reported a number of symptoms consistent with a significant level of clinical depression;

e. suggested that his use of drugs has had many negative consequences in his life at a level that is above average even for
individuals who attend specialized treatment programs;

f. suggested that his use of drugs has had numerous ill effects in his life including strained interpersonal relationships, legal
difficulties, vocational failures, financial hardships and/or possible medical complications from prolonged drug use;

g. probable that the father is drug-dependent and withdrawal symptoms may be a part of the present clinical picture;

h. being emotionally labile, demonstrating fairly rapid and extreme mood swings and in particular, episodes of poorly
controlled anger;

i. lack of success in relationships has probably left the father preoccupied with consistent fears of being abandoned or
rejected by those around him; and,

j. reported being potentially prone to more extreme displays of anger including damage to property and threats of assault
to others. "These may happen unexpectedly and take others by surprise. When they happen, it is likely that those around

him may be intimidated by his temper and his potential for violence." 51



The Importance of Psychological Testing in Canadian Family Law, 39 C.F.L.Q. 151

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 8

Other cases where PAI test results are described in detail include Kern v. Kern, 52  W. (M.A.J.), Re, 53  M. (K.M.) v. M. (D.R.), 54

Hokhold v. Gerbrandt, 55  Children's Aid Society of St. Thomas & Elgin v. R. (C.), 56  B. (J.B.), Re, 57  Doncaster v. Field, 58

Children's Aid Society of Peel v. C.D. 59  and Catholic Children's Aid Society of Hamilton v. D. (T.). 60

3. — INFORMATION DERIVED FROM PSYCHOLOGICAL TESTING

The results of psychological testing are sometimes buried within a parental capacity report and are only briefly referred to
either in the report or as part of the expert's evidence, if at all. However, the test results provide a considerable amount of
information about the psychology of the litigant that can be used to complement the report. For example, counsel may argue how
certain personality traits derived from the tests have also been supported by the evidence. Alternatively, a collection of similar
psychological abnormalities from different tests may be used to offer an explanation with respect to a previously unexplained
behaviour by one of the litigants.

As shown above, the information from psychological testing encompasses a wide range of personality traits and provides a
significant depth of various psychological characteristics and diagnostic considerations. The information includes diagnostic
considerations of psychopathology and other aspects of personality functioning that may not in and of themselves be indications
of psychological disorders. Regardless of the severity of the mental component, the scope of the psychological tests is usually
broad and thorough.

The personality characteristics found in any family law litigant may explain a lot about their parenting behaviour when crafting
parenting plans. For example, a self-centred individual with narcissistic qualities may decide to reject any reasonable requests
for a particular parenting schedule and instead focus on their own interests. An individual that is emotionally unstable with poor
anger management skills may not be ready for unsupervised access. A person who has a major depressive diagnosis may not

be suitable for prolonged parenting time until he or she obtains proper treatment. 61

Behaviours listed above are commonly observed by family law practitioners and judges, but not necessarily with sufficient
understanding of the underlying reasons. However, when one combines observations by a professional along with psychological
or psychometric testing, it can be quite informative for the lawyers and the court.

For example, in Minister of Families and Children v. V.T., the psychologist in the case concluded the following about the father:
"Psychometric testing, file information and clinical interviewing indicates that he lacks insight into his mental health needs
and relies considerably on repression and denial to cope with negative feelings. It is hypothesized that these defences have
evolved as survival skills following his early exposure to trauma." DeWare J. held that the evidence of the assessor and other
professionals was alarming given their opinion to the high likelihood the father would "continue to be abusive in his intimate

relationship at times of stress." 62

Furthermore, psychological testing results along with corroborative evidence can be very helpful for lawyers and judges in
obtaining a more thorough understanding of the psychology of a family law litigant relevant to custody and/ or access. The
following case law references show the importance of psychological testing:

• In Jennings v. Garrett, Blishen J. held that a good parenting capacity assessment should include "psychological tests on

parents and perhaps children, if a registered psychologist is involved". 63

• In Children's Aid Society of Ottawa v. D. (S.N.), Beaudoin J. wrote that the Millon Clinical Multiaxial Inventory (MCMI)
can " . . . provide a psychologist with valuable information on the parent's personality traits and any possible clinical

symptomatology that may have an adverse effect on the nature of the particular environment . . . " 64

• Jarvis J. in Kern v. Kern wrote that the Personality Assessment Inventory (PAI) is a "widely accepted diagnostic tool". 65
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• In Children's Aid Society of Ottawa v. S. (C.), McKinnon J. held that the psychological testing conducted on three

prospective parents for adoption "revealed serious and pervasive obstacles to act in the best interests of the children". 66

• In M. (B.D.) v. M. (A.E.), Sewell J. found that a psychologist's report was of considerable assistance in resolving the issues

of the case and that "his observations about the parties remain useful, as do the results of his psychological testing." 67

• In Children's Aid Society of the Districts of Sudbury and Manitoulin v. V.T., Jones J. was concerned about the future
possibility of serious assaultive behaviour by the father towards the mother given the statements of the father about his
black rage and the findings by the assessor that his psychometric testing had indicated an increased risk of a "destructive

outburst of rage". 68

• In Culp v. Culp, Maddalena J. quoted the father's MMPI test results at length to reinforce the fact that little had changed
with his behaviour leading up to the hearing. Maddalena J. was also critical that the father did not provide a record of any

recent testing or comprehensive treatment received by him. 69

Still, some professionals do not use psychological testing in the course of their assessments or point out the limitations of such
tests. For example, psychiatrist Dr. Jean-Victor Wittenberg in Catholic Children's Aid Society of Toronto v. D.V.R. indicated that
it was not his usual practice to request any psychological testing of the people he assessed. It was his opinion that such tests "were
never designed for the child welfare population and that there is no evidence that such tests are better predictors of the quality of

parenting overall than a good clinical assessment." 70  It is of note that psychiatrists are generally taught not to administer Level
C tests which include the MMPI, the MCMI and the PAI. Rather, these tests require a high level of expertise in test interpretation

and can only be purchased by individuals having specific qualifications as required by the publishers of the tests. 71

Similarly, in P. (K.M.) v. R. (J.V.E.), Veale J. recommended the preparation of a Custody and Access Report but also indicated that

psychological testing was not required unless the assessor believed it was necessary. 72  Additionally, in CAS v. M.B. & K.D.,
the psychologist who prepared the parenting capacity assessment and performed psychological testing pointed out a limitation

in the testing in that " . . . personality disorders cannot be diagnosed through psychological tests." 73

Nevertheless, despite the existence of assessments without psychological testing, there are sufficient examples where judges
have alluded to the requirement for such testing:

• In JG (Re), D'Souza J. made a reference to a parental assessment that was provided and held that with no psychometric
testing, the report was "tentative in its findings." Additionally, the psychologist writing the report also recognized that the

report, without testing, was limited. 74

• In L.M.W. v. S.L.S., the history of the mother's childhood satisfied the court that she had significant psychological and
emotional difficulties and that her mental health concerns may negatively impact her ability to parent. Scherman J.'s
additional concern was that, although the mother testified that she had seen six or seven counsellors, she had never seen

a psychiatrist or psychologist "nor received psychological testing." 75

• In O.M.M., Re, Justice Goebel suggested that the mother seek out mental health support. The mother may not have
been making good choices and appeared to prioritize her relationship with a particular partner over the "stability of the
children." Goebel J. had held that the children's interests were best met by attempting to create a period of stability during
which the parties and the children could obtain "counselling support, pursue psychological testing and engage in assisted

problem solving strategies." 76

• In Children's Aid Society of Algoma v. M.L., Kwolek J. held that it is through cognitive and psychological testing, together
with observation visits of the family, that the assessor can provide expert evidence that is not currently before the court,
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that is unbiased and is necessary in helping the court to determine the strengths and weaknesses of the parents and whether

or not they have the capacity to care for the children with family and other supports. 77

When used correctly psychological testing has been able to assist the court with important information about family law litigants
relating to parenting issues. As noted in the examples from Canadian family law jurisprudence below, in concert with other
evidence, psychological testing has been able to contribute the following:

1) provide a hypothesis for the court's consideration that a litigant may have a psychological factor that is contributing to

their emotional and/or educational shortcomings; 78

2) screen for the presence or absence of psychological disorders; 79

3) offer a deeper level of insight and a contextual basis with respect to the reasons why a couple was unable to have joint

custody due to an inability to communicate effectively; 80

4) reinforce and provide a more thorough analysis of a litigant's psychological behaviour exhibited during the course of

litigation and/or trial; 81

5) suggest that a litigant has an unwillingness to report problems, has an unrealistic view of self, and is either in denial

and/or in active deception; 82

6) provide explanations with respect to behavioural issues of the parents as well as rule out personality disorders or mental

health problems; 83

7) form a significant component of a judge's analysis with respect to the issues of supervised access 84  and parenting time

allocation; 85

8) provide confirmation with respect to a litigant's behaviour as it impacts on ability to parent; 86

9) assist the court to understand the parties' behaviour and psychology related to parenting issues; 87

10) provide useful psychological context to assess the merits of a mobility case of a parent that has a history of denying

access; 88

11) complement evidence of an individual's positive temperament with respect to their ability to parent their children; 89

12) obtain an acknowledgement from an individual that alcohol had been a major problem in their life 90  and provide a
deeper understanding as to the reasons for alcohol abuse, such as enhancing self-esteem and undoing a sense of alienation

and isolation; 91  and,

13) suggest the presence of a narcissistic personality disorder. 92

4. — ASSESSING RELIABILITY, VALIDITY AND METHODOLOGY

(a) — Validity Scales

Although the psychological test results are generally reliable and valid, various court decisions have addressed the importance
of the process in obtaining those results. The three major psychological tests (MMPI, MCMI and PAI) all use validity scales
which are internal mechanisms that address the reliability and validity of the responses within each test.
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For example, an elevated score on the "lie scale" in the MMPI may indicate a measure of defensiveness. The MCMI also includes

a measure to assess a tendency of defensiveness and avoidance of self-disclosure. 93  Still, a validity scale indicating that an
individual has responded in a defensive and guarded fashion may not necessarily be unusual for individuals who are involved
in custody disputes. Rather, the results can be interpreted to mean that the test results portray a profile that is not completely

representative of the individual in that given time. 94

The individuals administering the tests are thus able to conclude whether certain test results are invalid or provide a caution
in accepting the results. For example, in Newfoundland and Labrador (Manager of Child, Youth and Family Services, Zone A)
v. M. (C.), the psychologist administering the tests concluded that "both the MMPI-2 and MCMI-III profiles were invalid due

to omission of 43% of test items, and random responding". 95  Also, in Nova Scotia (Community Services) v. C.H., the court
accepted the Minister's submissions that the father's results of the MCMI test were not reliable as he was responding to create

a positive impression. 96

In Nova Scotia (Minister of Community Services) v. G. (E.), the psychologist preparing the psychological assessment indicated
that participation in the psychological testing administered as part of the assessment was hampered by the mother's learning

difficulties. 97  In British Columbia (Director of Child, Family and Community Services) v. S. (J.G.), Shaw Prov. J. held that some
of the psychological testing was unreliable given the deceptive actions of the parents. The deception included the father situating
himself nearby in the house where the mother was taking the tests, listening to the questions and to the mother's answers and then

calling the mother on her phone during the examination and assisting her to answer the questions or changing her answer. 98

(b) — Methodology

In addition to the validity scores of the tests themselves, courts have also assessed the methodology used in psychological
testing. For example, in Children's Aid Society, Region of Halton v. W. (A.), O'Connell J. found significant issues which called
into question the methodology and science behind the psychometric testing used. Specifically, the psychologist used tests that

were no longer available for purchase from the publisher because they were considered obsolete and outdated. 99

Similarly, in D. (D.J.) v. D. (M.L.), the court placed little weight on a psychologist's interpretation of the test results outlined in
his report since (a) the administering psychologist used several psychological tests that were not used by any other psychologist
in child custody evaluations, (b) the use of these tests in child custody evaluations had not been generally accepted by the
professional community, and (c) the use of these tests for child custody evaluations had not been subject to peer review and

had not been empirically validated. 100

In Children's Aid Society of Ottawa v. S. (S.), the mother's counsel raised concerns as to the proper use of the psychometric test
results and their interpretation; however, Shelston J. pointed out that there was no countering expert report provided or even

a critique to contest the testing. 101

The issue of the location where the test was administered was raised in Children's Aid Society of Toronto v. M. (F.). There, the
psychologist administered a number of personality tests on the mother and concluded that she had the potential for emotional
instability, disturbance of mood and that her problems required long-term therapeutic intervention. However, Wong J. found a
number of concerns with respect to the methodology of the assessment. One of them was that the assessment was not carried out
on "neutral ground", namely, that for appearances' sake it would have been preferable for the psychologist to meet and assess

the mother at the psychologist's office rather than the office of the children's aid society. 102

In S. (M.) v. S. (J.) the passage of time was raised where the psychologist testified that one of the psychological test results (i.e.
the Parenting Stress Index) was dated as of the time of trial. Accordingly, Yamauchi J. did not refer to its results. Nonetheless,
the same psychologist also referred to the MMPI and maintained its importance for his analysis despite stating that certain

aspects were "time-sensitive". 103
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In Kunuwanimano Child and Family Services v. S.L., Kukurin J. questioned the utility of the parenting assessment report which
included psychometric results on the mother and her partner as it was dated and there had been developments since it was

prepared. 104

Additionally, the psychological state of the test taker has also been a factor when determining whether to allow psychological
testing to occur in the first place. For example, in Hess v. Hamilton, Paisley J. dismissed a request for an independent disability
examination which included psychological testing. Paisley J. held that there was already an independent examination conducted
with existing medical records and

. . . to require the Applicant to be assessed by a psychologist who is not a professional involved in the Applicant's treatment
would be unduly intrusive in this case, and in light of the litigation history referred to above would likely be used by the
Respondent as an abuse or a nuisance.

Furthermore, a psychiatrist submitted a medical update which stated:

In my professional opinion forcing Ms. Hamilton Hess to undergo a disability medical assessment consisting of a clinical
psychological assessment with psychological testing would put an additional strain on this already very vulnerable, very
depressed and anxious patient who has been extremely overwhelmed by current legal proceedings and who although not

currently suicidal had suicidal ideations in the past. (emphasis added) 105

(c) — Raw score data

Along with the conclusions of the psychological testing, the psychologist retains the preliminary test score data that is analyzed
and interpreted before the conclusions of the test are reported. This raw data has at times been the focus of an argument whether
the data can or must be produced in court in addition to the test results themselves.

The courts have been consistent that the raw data should be produced in order to verify that the psychological tests were
administered properly and accurately. For example, in Catholic Children's Aid Society of Toronto v. M. (M.), Murray J. held that
opposing counsel should have the raw data from the tests available for use on cross-examination and that counsel should have

an opportunity to review the data and, if required, to obtain a second opinion. 106

Similarly, in Catholic Children's Aid Society of Toronto v. W. (D.), Nevins J. ordered the psychologist to provide to the mother's
counsel a copy of all information and documents in his possession or control relating to the preparation of and delivery of his
assessment report, including, but not restricted to, any specific answers, marks, scores or results of any psychological tests

administered. 107

Nevertheless, there is a real concern for potential misuse or misunderstanding of the raw score data unless it is explained by a
psychologist. Furthermore, there also exists a potential to compromise the validity and reliability of the results of the tests by
making the test questions known to the test taker beforehand. Therefore, this issue would need to be addressed on a preliminary
basis to avoid any such impropriety by way of a non-disclosure and/or confidentiality clause, for example.

In BN v. Alberta (Child, Youth and Family Enhancement Act, Director), Filice Prov. J. provided additional factors to consider
with respect to the production of psychological testing:

. . . the release of third-party records such as, and including, psychological testing records, must be addressed on a case by
case basis so that their relevance can be addressed; and then authorized, if necessary, in a discreet and responsible manner

which maintains an appropriate level of regard for the rights and concerns of third parties whose records are sought. 108

(d) — Considering the qualifications of the test administrator
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A number of court decisions have also discussed and assessed the qualifications of the psychologist administering the test.
For example, in Child and Family Services of Central Manitoba Inc. v. E.B., McKenzie J. accepted the credentials of a test
administrator conducting an assessment and found her to be an expert. The court took into account that the administrator
was a candidate for her clinical psychology doctorate at the time of the assessment, and that she was supervised by a clinical
psychologist. Further, she had participated in numerous courses in clinical psychology, including a specialty practicum in adult

assessments amongst others that involved various psychometric assessments. 109

Likewise, in Lachapelle v. Leblanc, Shelston J. responded to the parents' request to have a parenting capacity assessor and
held that one of the prerequisites for the assessor in the proceeding was someone who had the ability to conduct psychological

testing, interpret the results and provide an opinion on that individual. 110

On the other hand, courts have also disqualified assessors for various reasons. For example, in Halton Children's Aid Society v.
J.B. and D.T., an associate of the assessor conducted the psychological testing on the parents and there was no evidence that the
associate was qualified to conduct the testing. The psychologist also admitted that the observation notes of the associate were

merged with her own observations in the report without any attribution as to the source of the information contained therein. 111

The courts have rejected critique assessments with respect to psychological testing as was discussed in M. v. F. In M. v. F., the
Ontario Court of Appeal held that critique evidence is rarely appropriate and in general has little probative value, adds expense

and risks elevating the animosity between the parties. 112  Similarly, in Dimitrijevic v. Pavlovich, Kent J. was critical of a critique
report in response to psychological testing. The court was concerned that the psychologist putting forth the critique had not
conducted any testing on his own and he did not review and opine on the raw data generated by the tests in the assessment.
Kent J. concluded that the psychologist thus had " . . . nothing positive to offer the court in coming to grips with the issues to
be decided . . . " in the case. Kent J. further emphasized that the primary purpose of the critiquing psychologist was merely to

. . . cast doubt on the conclusions reached in an attempt to persuade the court that contrary conclusions should be reached
(without identifying what they might be) and to lead the court to believe that Dr. Elterman might well have come to a

different opinion. There is simply no benefit to the court, or the trial process as a whole, to this sort of evidence. 113

(e) — Objectivity, impartiality and bias

When reviewing the test results, the courts have also considered the objectivity, impartiality and bias of the psychologist
conducting the psychological test. For example, in A., Re, the court heard testimony from a psychologist who administered
several psychological tests. After hearing the psychologist's position on how differing test results should be approached, the
court was concerned about the objectivity of his interpretation of the particular test results he was referencing and of his evidence

generally. 114

In R. (B.T.) v. A. (U.), the court was concerned about how much a psychologist's involvement with one of the litigants as a
consultant affected her scores on the MMPI and the PAI. The court questioned whether the psychologist was assisting the court

in an impartial manner as opposed to being an "advocate" for one of the parties. 115

In AE v. TE, one of the issues was whether a psychologist who conducted a parenting assessment report was biased in that
she negatively skewed interpretations of the MMPI validity scores. Renke J. rejected the father's claim of bias and reasoned
that the psychologist's conclusions were based on evidence from multiple sources and not on prejudgment or reasoning skewed

against the litigant. 116

Similarly, in B. (S.) v. S. (D.D.), the claim of the father in that case was that the psychologist's report was "biased and tainted". The
court concluded that there was no evidentiary basis for the claim and any such claim should have been put to the psychologist

during cross-examination, which it was not. 117
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As a further example of how courts have addressed this issue of bias, in Catholic Children's Aid Society of Hamilton v. D.
(T.) counsel for the mother argued that the psychologist's evidence must be tested through cross-examination since in his view,

there was concern about the psychologist's impartiality and that there was a reasonable apprehension of bias. 118  In response,
Chappel J. held that the psychologist's findings and conclusions as set out in her report mirrored in most respects those reached
by the Society workers and visit supervisors. Chappel J. also reasoned that while the psychologist's report was helpful, it was
"not determinative" of the issues which she had to decide and the court would have reached the same result even if it had not

had the benefit of the psychologist's report. 119

5. — CORROBORATIVE EVIDENCE

(a) — Information in addition to psychological testing

One of the most important factors in the interpretation and application of the psychological test results is the amount of additional
information to support the administrator's conclusions. The court quoted Dr. Butkowsky in D.J. v. S.F. when he testified that

. . . it is somewhat dangerous to rely on the result of a single psychological test as being accurately predictive of any
element of personality functioning. It is only when the results of such a test [are] integrated with known history, diagnostic
interviewing, clinical impressions, observations, and information obtained from collateral sources that these results bear

any real validity and reliability. 120

In the same vein, Dr. Nicole Aube in M. (C.L.) v. S. (M.J.) pointed out that "individual test results cannot be taken as valid and

meaningful on their own and must be considered in light of other test results and related information." 121  Similarly, in Halton
Children's Aid Society v. T. (J.), Kurz, J. held that what was important was "not simply the result of any individual test but the

pattern that the tests established across a number of areas of functioning." 122

In P. (M.) v. A. (A.D.) Baird J. emphasized that although the psychological profiles were interesting in that particular case, they
would not determine the outcome and instead the court was relying on its own observations of the witnesses, the evidence and

its experience and knowledge. 123

In Children's Aid Society of Waterloo (Regional Municipality) v. M. (L.), Dr. Sandra McDermott stated that (a) psychological
inventories were to be viewed only as sources of hypotheses about the individual being evaluated, (b) no decision was based
solely on the information contained in one inventory, and (c) the hypotheses derived were integrated with all other sources of

information in reaching clinical decisions about an individual. 124

Similarly, in Children's Aid Society of Ottawa v. S. (S.), Dr. Worenklein testified that "psychometric testing results should be

placed in context to allow the hypothesis to be tested in a parent-child interaction." 125

(b) — Interviews

The importance of interviews being used to complement psychological testing has also been illustrated in many court decisions
dealing with family law issues. For example, in Catholic Children's Aid Society of Hamilton v. I. (J.), Dr. Baxter conducted a
parenting assessment of the mother. Dr. Baxter indicated that without an interview with the mother, he would not have been

able to make his determination from the psychological test that she had traits of a narcissistic personality type. 126

In Newfoundland and Labrador (Manager of Child, Youth and Family Services) v. F. (L.)., McGrath J. was concerned that the
psychologist's report was based solely on psychometric testing and the results were therefore not determinative. McGrath J.
noted that the psychologist conducting the parenting capacity assessment had done only a minimal personal history and would

have needed to carry out an assessment under relevant circumstances, such as a home visit. 127
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Similarly, in T. (L.M.) v. T. (R.S.), a competing expert claimed that a psychologist "placed undue reliance on computer generated
reports, and seemed to have taken them at face value even though such results might not always be accurate." Shabbits J. held
that the psychologist did not interview a number of collateral witnesses who had information that would have been helpful and

indicated that the evidence that was heard at trial was far more extensive than was available to the psychologist. 128

As a further example, in Olfert v. Olfert Sandomirsky J. concluded that "Only after this extensive battery of tests and clinical
interviews and observations" did the psychologist deduce that the mother was, on balance, the parent more relied upon and

connected to each child. 129

(c) — Weighing the evidence relating to psychological testing

A court has the additional benefit of viewing all the different pieces of evidence together to decide how much weight to give
psychological test results.

For example, Preston J. in Metzner v. Metzner found that it was probable that the individuals consulted one another when
answering one of the psychological tests. However, Preston J. took into consideration that the particular test was only one of
several tests administered and concluded it was clear that the administering psychologist formed his opinions of the litigants
based on his many interviews with them, with the tests presenting a consistent picture. Furthermore, it was held that, since the
psychologist made limited use of the particular test results, the maladministration of those tests did not significantly undermine

the reliability of his conclusions. 130

In Children's Aid Society of Toronto v. C. (R.), Spence J. held that " . . . while psychological tests themselves, and the outcome
of those tests, do not necessarily lead to the conclusion that a parent cannot properly care for a child . . . ", the mother's actions

in the case tended to reinforce the negative conclusions reached by the psychological testing. 131

Corroborative evidence has also been a positive factor when the psychological tests of a particular parenting assessor were not
accepted in a previous court decision. This occurred in Prince Edward Island (Director of Child Protection) v. P. (C.), where
one of the parents' arguments was that, because the psychologist's evidence was not accepted in a previous case, it should have
been rejected in their case. Nevertheless, the Prince Edward Island Court of Appeal found no error in the trial judge's reasoning.
The reasoning was that in the previous case the judge had reached the conclusion that the psychologist's opinion was not based
on evidence of the mother's behaviour but on standardized tests only. In contrast, the current case had independent viva voce
evidence through admissions made by the mother to the psychologist and others and through observations of the Director's

workers which served to augment the test results. 132

(d) — Court opinions contrary to psychological test results

Depending on the evidence, a court can draw its own conclusions with respect to mental health issues, despite a psychological
report to the contrary. For example, in Highland Shores Children's Aid Society v. F. (C.), the psychological testing revealed
that the mother " . . . appeared to be generally free of significant mental health issues" despite also noting that the mother did

self-report some challenges in interpersonal sensitivity. 133  Malcolm J. nonetheless held that, despite the psychological reports
indicating that the mother had no psychological diagnoses, "she had serious issues with anger and relationships." Malcolm J.
also noted that the mother needed to accomplish more in her emotional and mental health. Although the mother testified that

she has done everything the Society asked her to do, the court held that she had not. 134

If a court determines that the test administrator did not consider important pieces of information in the process of reaching his
or her conclusions, the court can give the entire report less weight especially if there is insufficient corroborative evidence. For
example, in M. (K.M.) v. M. (D.R.) the psychologist diagnosed the father with narcissistic and obsessive-compulsive personality

traits based on psychological testing and collaterals interviewed. 135  However, many of the collaterals that the psychologist
spoke to did not give evidence at trial. Tindale J. placed no weight on the psychologist's opinions. Tindale J. reasoned that the
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psychologist "did not utilize all of the evidence from the respondent in the form of the affidavits that he agreed to review" and

that this decision to ignore the affidavits of the father "was unfair to him". 136

A psychologist providing conclusions based on psychological testing also has a responsibility to present his or her findings in a
clear manner so the trier of fact can connect the original data with the conclusions reached. Otherwise, any offered conclusions
may risk not being accepted. For example, in Children's Aid Society of Cape Breton-Victoria v. D. (N.), a psychologist conducted

a parental assessment and administered several psychological tests on the mother including the MCMI-3. 137  The psychologist
concluded that the mother could not parent in the long term, she could not put her children first, she had poor impulse control

and she had problems communicating with her children. 138  MacLellan J. found, however, that the character or personality

traits as put forward in the objective testing did not conform with the psychologist's objective observation of the mother. 139

MacLellan J. concluded that the responses from the psychologist provided the court with "no insight as to why a young woman,

who is basically healthy and passed the majority of her psychological tests, acts in the manner she does." 140

6. — PSYCHOLOGICAL TESTING GUIDELINES FOR RELIANCE ON PSYCHOLOGICAL TESTS IN
LITIGATION

When a family law practitioner is involved in a case where psychological testing may be useful or where either their client
or the opposing client has taken a psychological test, the following guidelines may be helpful. These guidelines were derived
and developed from the jurisprudence where psychological testing had been used and are divided into the following five sub-
categories: (1) The Role of the Court, (2) The Roles of the Assessor and Test Administrator, (3) The Psychological Test Results,
(4) Corroborative Evidence, and (5) The Connection to Parenting Ability.

These guidelines can be used as a form of a checklist for lawyers, judges and mental health professionals to ensure that
fundamental considerations with respect to psychological testing are not overlooked or over-emphasized. As one reviews the
following list, one should keep in mind the overarching theme, namely, that a person's psychological issues ultimately may or
may not impact their ability to parent a child.

1) — The Role of the Court

a. a court can order a child custody or parental capacity assessment report to specifically include psychological testing

of the parties; 141

b. the court may order that a parenting capacity assessment be conducted by an assessor who has the ability to conduct

psychological testing; 142

c. on consent, the court can order that parties undergo psychological testing as part of a custody and access assessment; 143

d. the court should not only use psychological profiles to determine the outcome of a case but rather the court should rely

on its observations of the witnesses, the evidence and the court's experience and knowledge in these matters; 144

e. the court should assess the conclusions reached from psychological testing with the existing evidence; 145

f. a court can use psychological testing to opine on a litigant's credibility and reliability as a witness in relation to existing

evidence; 146  and, g. a court should reach its own conclusions with respect to mental health issues of a litigant especially

when there is evidence contrary to psychological testing results. 147

2) — The Roles of the Assessor and the Test Administrator

a. a psychological test should be administered by a psychologist competent in performing such a test; 148
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b. a psychological test should not be used contrary to a psychologist's authorized area of practice; 149

c. claims of confirmation bias against a test administrator can be addressed by taking into consideration the psychological

test results along with the interviews with the parties, the children, extended family members and others; 150

d. when the test administrator is not a certified clinical psychologist, the court may still make a finding of expertise in

psychometric assessments by relying on additional factors; 151

e. an administrator of psychological testing is required to assist the court in understanding the conclusions based on

psychological tests with reference to the administrator's methodology; 152

f. an administrator of psychological tests is required to explain any discrepancies between the tests and his or her

observations; 153  and, g. concerns with bias against an administrator of a psychological test may be counterbalanced by a

finding of the court that the conclusions reached by the tests were supported by other evidence. 154

3) — The Psychological Tests

a. a psychological test used for child custody assessments should have been already subjected to peer review and empirically

validated; 155

b. the presentation of psychological test results should include a discussion of the standardized or normative groups upon

which the designers of the tests build their conclusions; 156

c. a psychological test should not be the main driving force in a diagnosis; 157

d. the results of a single psychological test should not be relied upon as accurately predictive of any element of personality

functioning; 158

e. a psychological report will likely be rejected if the assessor's opinion is based on psychological testing only; 159

f. individual psychological test results cannot be taken as valid and meaningful on their own and must be considered in

light of other test results and related information; 160

g. psychological test results are hypotheses that should not be considered in isolation from the rest of the assessment; 161

h. a finding of the maladministration of a single psychological test does not necessarily undermine the reliability of the

psychologist's overall conclusions; 162

i. English as a second language of the test taker may impact the validity and reliability of the test results; 163

j. psychological testing can be conducted in a language other than English; 164

k. results of psychological tests should be recent relative to the date of trial 165  and may be considered "stale" after a

prolonged passage of time; 166  and,

l. it is reasonable to expect for parents to share in the costs of psychological testing 167  or pay for their own individual

psychological testing. 168

4) — Corroborative Evidence
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a. more weight should be given to psychological test results that are consistent with other evidence; 169

b. the veracity of tests results from a less than fully cooperative litigant can also be assessed by the court during the course

of examination and cross-examinations of the litigant; 170

c. the results of psychological tests only bear real validity and reliability when they are integrated with known history,

diagnostic interviewing, clinical impressions, observations, and information obtained from collateral sources; 171

d. it is important to look for corroborative evidence to determine whether or not the predictions from psychological test

results are accurate; 172

e. little if any weight may be given to psychological testing resulting in diagnoses of litigants if collaterals that contributed

to the diagnoses do not give evidence at trial; 173  and,

f. results from thoroughly-conducted psychological testing that are consistent with the evidence at trial can form a

significant feature of a parenting capacity report. 174

5) — The Connection to Parenting Ability

a. a primary purpose of psychological testing is to determine whether there are any personality characteristics that could

be potentially problematic for the individual parenting children; 175

b. a court should generally prefer evidence of demonstrated parenting abilities over a prolonged period of observation

instead of interpretations of psychological test results where those results are not consistent with the evidence; 176

c. consideration should be given to whether any personality traits are enduring or situational; 177

d. testimonial evidence with respect to a litigant's parenting abilities obtained at trial can serve as an important

counterbalance to contrary findings of psychological tests; 178

e. the usefulness of psychological test results will be limited if the test administrator is not also able to observe the parent

interacting with the children; 179

f. the administrator of a psychological test should provide an analysis of how any identified characteristics from the test

results might impact on an individual's ability to effectively parent children; 180

g. a parenting assessor can recommend that a litigant undergo psychological testing before unsupervised access can

occur; 181

h. scores on psychological testing that suggest paranoia may not necessarily be considered negative with respect to

parenting ability, especially if there is situational justification for such feelings; 182

i. a diagnosis of narcissistic personality traits should include evidence of whether that diagnosis would negatively impact

the children; 183

j. conclusions of negative parenting derived from psychological testing with minimal parent-child observations will
generally carry less evidentiary weight compared to contradictory evidence derived from numerous sources and obtained

over longer periods of time; 184  and, k. a positive psychological test result will not be enough to obtain custody if there is

sufficient other evidence that casts doubt on a parent's ability to care for children. 185
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7. — CONCLUSION

Canadian jurisprudence over the last 30 years contains a wealth of information with respect to the use of psychological testing
in family law cases. On the surface, the personality characteristics and psychological functioning of parents may appear to be an
insignificant factor in how parenting cases should be decided. However, what psychological testing as part of a comprehensive
assessment can show is that the personality of an individual has great depth and can have serious ramifications to their ability
to parent.

One of the important benefits of psychological testing is that, unlike any other tool, they can provide a thorough analysis
of a person's psychology and produce the information in an organized and comprehensive fashion. The tests allow to assess
for reliability and validity and have internal checks and balances as part of their design. The tests also can be a way to
confirm conclusions derived from interviews of the psychologist or to see whether any personality abnormality may have been
overlooked. Finally, the tests are regularly updated and conform with changes in our knowledge and application of the fields
of psychology and psychiatry.

Furthermore, judges have repeatedly emphasized the importance of psychological testing in parenting-related matters. They
have noted that the tests themselves or the information derived from them are valuable, useful, widely accepted, offer a deeper
level of insight and provide a more thorough analysis of a litigant's psychological behaviour exhibited during the course of
litigation.

However, as with any useful tool, there exists a danger of it being misused whether through carelessness or incompetence by
the test administrator. Therefore, it is important for family law lawyers and judges to be cognizant of the proper and improper
ways that psychological tests have been applied in previously decided decisions. To assist in this process, the above research,
the derived principles and the proposed guidelines are offered to hopefully provide a holistic summary of what to be mindful
of to ensure the consistent and reliable use of psychological testing.
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